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Decision by Paﬁl G. Deabling, Actihg Comptrolier Geheral.

Issue .rea: Perssnnel Nanagement uand Compensaticn: Compeasation
v305).
Contact: Office of the General Coumsel: Civilian Pelsonnel.
Budget Function: General Governaent: Central Personnel
Management (805). _
Organizaticn Concerned: Department of Justice: Office of the
Atturney General; Departaent of Justice. " .
Authority: Federal Claims Collecticn Act of 1966, (P.L. £5-550;
72 stat. 467; 31 U.s.c. 951-53). 5 0.S.C. 5484, 28:0.S.C.
Su8. B-181467 (1976). 4 C.P.R. 104. B-17918€¢! (1973) . 4
C.F.R. 91 et seg. 35 C.F.R. 253.135. 35 C.F/R. 253.8(b) (3).
: - C "-j . y
. The .Assistant Attorney General for Adsinistration of
the Department of Justice requested an advance decisidhn; .
concerhing erroneous payments of the tropical differern:ial to.
varions individuals who held Department of Justice pos:s in the
Canal Zoue since 1959, Overpaym3nts made since 1970 which can ke
identified by amount and individial concerned say Le waived;
ccllection action on overpayments made to unknown individiiais
and in unknown amounts pricr to 1970 may be terminated siace the
cost of collection would exceed the amount of recovery.
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DECISION

FILE: B-188000 DATE: October 12, 19TT

MATTER OF: Canal Zone positions - Erroneous payments
of tropical differential

CIGEST: Tropical differential was erroneously paid

to persons in U.S, Attorney's Office and

U.S, Marshal's Office in Canal fZone since

1959, Overpayments slnce 1970 which can

be identified by amount and individual

concerned may be waived under 5 U.S.C.

§ 5584, As for overpaymenta prior to 1970

to unknown individua]a :and in unknown

amourta, colleetion action may be ter-

a'nated under Fedivzl Claims Collection

Aet.lince cost of collection would exceed

amoUnt of recovery.

Vi
This ‘action 1. in responae to a tequeat for an advance
detiaion from the Assiatant Atterney General for Administraéion,
Denartment of Justice. concerning erroneous payments of tropical
differential to various individuals who held posts in the U.S.
Attorney's Office and tne U.S. Marshal's Office in the District
of the Canal Zone sirce 1959,
‘ s
 (:The admlﬁ&stratiwe report Lndieates that since 1959 persons

holding the poa*tiona of U,S, nttorney, Assistant U.S. Attorney,
U.S. Marshal, Chief Deputy u.s. Marshal and ‘Deputy U.S. Marshal
iu the Canal Zone,have been receiving tropical ‘differential
under the provisions of the Act of July 25, 1958, Pub. L.
No. 85-550, 72 Stat, 407, and 35 C.¥.R. § 253.135. However,
in 1976 it was brought to Lhe attention of the Department of
Justice that such payments were.n cor.traveution’!of the pro-
viaions of 35 C.F.R. § 253, 8’b)(3) which specifically excludes
positions in the 1l.S. Attorney's Office and the U.S. Marshal's
Office from receiving such differential. The report states:

"In excludingfthe U S, Attorney and
Assistant” U.S. Attorneys from the tropical dif-
ferential the Attornev General may have viewed
28 U.S.C. § 548 as a nore flexible s.nd appro-
priate means to estab; 1sh their cc.apensation.
Hoviever, reither the Executive Officze for U.T.
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Attorneys nor the Administrative Coungel

has uncovered the policy determination that
led the Attorney Geneval to recommend to the
Secretary of the Army 1in 1959 to exclude tha
U.S. Marshals Office from the tropical dif-
ferential, i'hatever those reasons, it
appears, in light of the payment nf that
differential to these positions, that this
exclusion was misinterpreted from its
inception by all concerned.'

The administrative report also iudicates that this allowance
was a factor in inducing aud recruiting qualified personnel to
accept these positions and that, due to the aboence of any in-
é{cation of fraud, misrepresentntion, fault, or laﬂk of ‘good
faith on the part of these individuals, collection of these
overpaymhntv would be inequitable. In a supplemental report
the Departmenc of Justice states that it is unable %o provide
a complete record of the difrerential payments and the em= .
ployees concerned since 1959, but the report does iniicate for
the past 6 years who received tronpical differential over what
period of time and in what amount. The following individuals
received erroncous payments of tropical differential during
the period from 1970 to 1976:

Name Pericd of Service Amount of Overpayment
Rowland K. Hazard 6/?0 to 10/70 approximately $ 1, 500
Lester Engler 11/70 to 6/76 24, 100
wallace D. Baldwin 6/70 to 7/16 " 21,000

Thomas B, Hanay 12/71 to 7/76 " 11,200
Clarburne A. McLelland 6/70 to 7/76 " 16 500
C. J. Spiros 11/70 to 7/76 " 9,900

John L. Brown 12/73 to 7/76 " 4, 900

With regard to the above-named lndividuals, ne hereby waive
the overpaym'nts under the uuthority of 5 U.S.C. § 5584 (Supp. v,
- 1975) nnd 4 C.F.R. Part 91 et seq. (1977) since the overpayments
were the result of administrative error and there is no indica-
tion cf fault cr lack of good Faith on the part of the employees
in accepting the payments.
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As to the period prior to 1970 these overpavmenta would
not be subject to waiver under 5 U.S:C. § 5584 since there is
no authority for waiving unknown debts owed by unknown indivi-
duals, See B-179185, October 24, 1973. However, under the
Federal Claims Collection Ac'. of 1966, 31 U.i:,C. §§ 951-953
(1970), and the regulations contained in 4 C.F.R. Part 104
(1977),‘c011ection action on claims may be terminated whére
it appears likely that the cost ‘of further collecti¢4 artion
wil), exceed the amount of recovary. The Department|of Justice
has stated that administrative difficulties in detnrdining the
overpayments during thls period and locating the employees in-
volved might be greater than the ultimnte recovery and, there-
fora, we believe these overpaymenta meet the standards for
termination of collaction. See Matter of Clark Air Base,
B-181467, July 29, 1976.

Accordinglyq the overpayments since 1970 are hersby waived

and the overpaymeats prior to 1970 need not be pursued.

Acting Compt.rollf.r General
of the United States






